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QUICK GUIDE TO SOME OF THE ISSUES SURROUNDING
WORKERS AND THEIR HOLIDAY ENTITLEMENT

Under the Working Time Regulations 1998, all workers (including agency
workers) are entitled to a minimum of 5.6 weeks (28 days) holiday each year.
This includes bank holidays.

Once an employee starts work, information on holidays and holiday
pay entitlement should be supplied — usually in a written statement of
employment particulars

If a worker starts part way through the leave year, the initial holiday
entitlement is based on the period from the date of starting until the
leave year ends. Calculated pro-rata for the part year.

Employees have a right to holidays from starting employment

Holiday entitlement should not be paid in lieu other than at termination
of employment

What about public holidays?
The right for paid time off for public holidays will depend on the terms of the
employee’s contract. If they are not covered in the contract, consider if the right to
paid leave on these days may have built up through custom or practice? Paid public
holidays can count as part of the statutory 5.6 weeks holiday entitlement.

Notice
Workers not giving proper notice of holiday can cause problems for employers.
The legal position is that the notice period for taking holiday must be at least twice
the period of leave to be taken. However, some companies choose to adopt a
stricter approach in their contract. Employers generally have the right to refuse
holiday requests and may do so for reasons such as other employees having booked
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holidays at the same time. Restrictions can be built into the contract — e.g. shutting
down for Christmas holidays etc

What if a worker has taken holiday despite their request being refused? In many
circumstances, this will usually amount to gross misconduct and the employer needs
to follow a fair disciplinary procedure prior to dismissal being deemed fair.

What leave do casual and part time workers get?
If a member of staff works on a casual basis or irregular hours, it is often easiest
to calculate holiday entitlement that accrues as hours that are worked.

The holiday entitlement of 5.6 weeks is equivalent to 12.07% of hours worked
over a year.

For shift workers, whose shifts may vary from week to week, it is easier usually to
calculate how many shifts they will get off as holiday.

Part time workers have the right to receive holiday entittement pro-rata — i.e. in
proportion to the hours they work. This applies to contractual and statutory holiday.
For example if you allow your workers 30 days’ paid annual leave, a part-time worker
working three days a week would be entitled to 18 days.

Holiday Pay
A worker is entitled to a week’s pay for a week’s leave. The amount of a week’s
pay will depend on the worker's normal working hours. If a worker has normal
working hours, but their pay varies with the amount of work done, they are entitled to
holiday pay based on their average pay during those normal working hours over the
previous 12 weeks.

What about rolled-up holiday pay?

The practice of paying holiday pay with normal wages throughout the year is
known as rolled-up holiday pay. The position now is that this is not legal, however,
sums already paid under a transparent rolled-up arrangement can be offset against a
claim for unpaid holiday pay.

So, generally, holiday pay should be paid for the time when the employee
actually takes their holiday.

Sick Leave
Statutory holiday entitlement accrues during sick leave. As a minimum, this
applies to 4 weeks holiday, but tribunals could interpret it as applying to the 5.6
weeks’ holiday granted by the Working Time Regulations 1998 and so the safest
approach is to accrue the full 5.6 week entitlement.

Workers are now entitled to take paid statutory holiday during periods of sick
leave, but they should not be required to do so. It is arguable (thanks to Pereda v
Madrid Movilidad SA C -277/08) that where pre-arranged holiday coincides with sick
leave, an employee is entitled to take holiday at another time and this could be in a
different holiday year. This case has been followed but at present neither case
strictly follows the Working Time Regulations 1998. As such, it is open to you to
adopt a different view until such time as the tribunals make a definitive ruling on this
issue but the safest approach is to adopt it now.
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Maternity, parental and adoption leave
Contractual terms such as holiday subsist during such leave and accrue in the
usual way. Generally speaking, the right to carry holiday over from one leave year to
the next depends on the terms of the employment contract, but what happens when
the contract does not allow for holiday to be carried over or is silent on the issue?
The obvious answer is that workers should take their holiday before their leave starts.

Religious holidays
Ensure you are aware of potential religions or belief discrimination if a worker
requests annual leave to observe a religious holiday. If you refuse a worker’s holiday
in these cases, you must be able to justify your decision by reasons which are not
related to the worker’s belief or religion so as to avoid any risk of discrimination.

Long Service

Contractual arrangements whereby employee’s holiday entitlement increases
with their length of service are common, but less likely to benefit younger workers or
women who take career breaks. The longer the service required, the more likely you
will be risking age or potentially sex discrimination.

The government believes that the use of length of service as a criteria in
awarding benefits is generally beneficial. However, employers will need to justify it
unless the length of service requirement is 5 years or less; or the service requirement
is more than 5 years but the employer reasonably believes there is some benefit to
the business.

So, provided you can show good reason why an increase in holiday entitlement
was given as part of regarding length of service, you are unlikely to be found to be
indirectly discriminating.
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This briefing is sent to you in response to relevant employment issues. Further advice must be sought before any
subsequent action is taken. The information published is without responsibility on our part for loss occasioned to any
person acting or refraining from action as a result of information published herein. We welcome your feedback and
views so please feel free to email us at: info@lynchr.co.uk If you know of anyone who may also be interested in
receiving our briefings please ask them to register on the company website or contact us directly.

In the event that you wish to unsubscribe pleasailars atinfo@lynchr.co.uk
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